COURT OF APPEALS STANDI NG COW TTEE
ON RULES OF PRACTI CE AND PROCEDURE

M nutes of a nmeeting of the Rules Conmttee held in Room
1100A, Peopl e’ s Resource Center, CGrownsville, Mryland on
Cct ober 15, 1999.

Menbers present:
Linda M Schuett, Esq., Vice Chair

Lowel | R Bowen, Esq. Anne C. (gl etree, Esq.
Robert L. Dean, Esqg. Larry W Shipley, derk

Hon. Janmes W Dryden Sen. Norman R Stone, Jr.
Hon. G R Hovey Johnson Melvin J. Sykes, Esq.

Harry S. Johnson, Esq. Del . Joseph F. Vallario, Jr.
Robert D. Kl ein, Esq. Hon. Janmes N. Vaughan

Joyce J. Knox, Esq. Robert A. Zarnoch, Esq.

Hon. John F. McAuliffe

| n attendance:

Sandra F. Hai nes, Esqg., Reporter

Sherie B. Libber, Esqg., Assistant Reporter

Marguerite Angelari, University of Baltinore

Anna Benshoof, University of Baltinore

Hon. Janmes C. Cawood

Master Bernard A. Raum Grcuit Court for

Howar d County

Julie Bernhardt, Esqg., O fice of the Public Defender
Pamela Qtiz, Esg., Admnistrative Ofice of the Courts
Hon. Al bert J. Matricciani, Jr.

In the absence of the Chair, the Vice Chair convened the
nmeeting. She announced that the Court of Appeals had held a
hearing on Cctober 5, 1999 to consider the One Hundred Forty-

Si xth Report, a package of rules which the Rules Committee had
recommended for nodifications to conformto |egislative changes.

The Court nade sone style changes, but it adopted the package of

rules virtually in the formthey were presented.



The Vice Chair also told the Commttee that Westlaw now
provi des free access to the Maryl and Rul es of Procedure online at
http://mdrul es. westgroup.com Initially a group of people had
| ooked at the Rules online and had suggested that Wstlaw not
have a regi stration requirenent. However, Wstlaw retained the
registration requirenment, but the only information the user has
to give is name, city, and state, even though the screen
requi rement indicates that nore information i s necessary.

Agenda Item 3. Consideration of AY2K@ anendnments to certain
rul es (See Appendix 1).

The Reporter presented the following Rules and Forns for the
Comm ttee’s consideration: Rule 4-343, Rule 4-512, Form 4-217.1,
Form 4-217.2, Rule 6-125, Rule 6-126, Rule 6-207, Rule 6-208,
Rul e 6-311, Rule 6-312, Rule 6-321, Rule 6-322, Rule 6-402, Rule
6- 403, Rule 6-405, Rule 6-411, Rule 6-413, Rule 6-415, Rule 10-
206, Rule 10-708, and Rule 13-501. (See Appendix 1). The
Reporter explained that all of these Rules and Forns nust be
changed because they contain a provision to fill in a date
reading A19 @ which will not be correct in the Year 2000.
The suggested change is to indicate the date by having a |ine
with the word Adat el underneath it. There being no objections,
the Commttee approved the changes to the Rul es and Forns as
presented. The Reporter thanked Ken Crocken, a University of
Balti nore | aw student who had been a sunmer intern in the Rules
Conmittee Ofice, for doing a conputer search to find all of the

incorrect date references and for assisting with the



identification of obsolete statutory references in the Rules, the

correction of which is the next agenda item

Agenda Item 4. Consideration of Ahousekeepi ng amendnents to
certain rules: Rule 1-203 (Time), Rule 4-231 (Presence of
Def endant), Rule 4-341 (Sentencing C Presentence
I nvestigation), Rule 4-348 (Stay of Execution of Sentence),
Rul e 5-408 (Conprom se and Offers to conprom se), Rule 8-204
Application for Leave to Appeal to Court of Special Appeals),
Rul e 8-422 (Stay of Enforcenent of Judgnent), Rule 11-103
(Juvenile Petition), Rule 15-205 (Constructive Crim nal
Cont enpt ; Commencenent; Prosecution), Rule 15-306 (Service of
Wit; Appearance by Individual; Affidavit), Rule 15-801
(Actions Involving the Maryl and Aut onobile |Insurance), Rule
15-802 (Definitions), Rule 15-803 (Uninsured Mdtorist C Action
Agai nst Motorist), Rule 15-804 (Unidentified or D sappearing
Mot ori st C Action Agai nst Fund) and Rul e 15-1001 (W ongf ul
Deat h)

The Reporter presented Rul es 1-203, 4-231, 4-341, 4-348, 5-
408, 8-204, 8-422, 11-103, 15-205, 15-306, 15-801, 15-802, 15-
803, 15-804, and 15-1001 for the Commttee s consi deration.

MARYLAND RULES OF PROCEDURE
TITLE 1 - GENERAL PROVI SI ONS

CHAPTER 200 - CONSTRUCTI ON, | NTERPRETATI ON,
AND DEFI NI TI ONS

AVEND Rul e 1-203 to correct a statutory
reference, as foll ows:

Rule 1-203. TIME

(a) Conputation of Tine After an Act,
Event, or Default

I n conmputing any period of time
prescribed by these rules, by rule or order
of court, or by any applicable statute, the
day of the act, event, or default after which
t he designated period of time begins to run
is not included. |If the period of tine

-3



allowed is nore than seven days, internediate
Sat ur days, Sundays, and holidays are counted;
but if the period of tinme allowed is seven
days or less, internedi ate Saturdays,

Sundays, and holidays are not counted. The

| ast day of the period so conputed is

i ncl uded unl ess:

(1) it is a Saturday, Sunday, or
hol i day, in which event the period runs until
the end of the next day that is not a
Sat ur day, Sunday, or holiday; or

(2) the act to be done is the filing of
a paper in court and the office of the clerk
of that court on the |ast day of the period
is not open, or is closed for a part of the
day, in which event the period runs until the
end of the next day that is not a Saturday,
Sunday, holiday, or a day on which the office
is not open during its regular hours.

Commttee note: This section supersedes
Code, Article94—82 Article 1, 836 to the
extent of any inconsistency.

G oss reference: For the definition of
"hol i day," see Rule 1-202.

Rul e 1-203 was acconpani ed by the followi ng Reporter’s Note.
Code, Article 94, 82 has been
transferred to Code, Article 1, 836, and the

cross reference at the end of section (a) of
Rul e 1-203 needs to be nodified accordingly.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 200 - PRETRI AL PRCCEDURES

AVEND Rul e 4-231 to correct a statutory
reference, as foll ows:



Rul e 4-231. PRESENCE OF DEFENDANT

(b) Right to be Present -- Exceptions
A defendant is entitled to be present

at a prelimnary hearing and every stage of
the trial, except (1) at a conference or
argunent on a question of law (2) when a
nol l e prosequi or stet is entered pursuant to
Rul es 4-247 and 4-248; or (3) at a reduction
of sentence pursuant to Rules 4-344 and
4- 345,

Cross references: Code, Cowrts Article—
§9-102 Article 27, 8774.

Rul e 4-231 was acconpanied by the followi ng Reporter’s Note.

Code, Courts Article, 89-102 has been
transferred by the legislature to Article 27,
8774, and the cross reference in Rule 4-231
needs to be nodified accordingly.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AVEND Rul e 4-341 to correct a statutory
reference, as foll ows:

Rul e 4-341. SENTENCI NG -- PRESENTENCE
| NVESTI GATI ON

Bef ore i nposing a sentence, if required
by Iaw the court shall, and in other cases
may, order a presentence investigation and
report. A copy of the report, including any
reconmendation to the court, shall be mail ed
or otherwi se delivered to the defendant or
counsel and to the State's Attorney in
sufficient tine before sentencing to afford a
reasonabl e opportunity for the parties to
investigate the information in the report.
The presentence report, including any
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recomendation to the court, is not a public
record and shall be kept confidential as
provided i n Code, Article 418§ 4-609
Correctional Services Article, 86-112.

Cross reference: See, e.g., Sucik v. State,
344 Md. 611 (1997). As to the handling of a
presentence report, see Ware v. State, 348
Md. 19 (1997) and Haynes v. State, 19 M.
App. 428 (1973).

Source: This Rule is derived from forner
Rule 771 and MD.R 771
Rul e 4-341 was acconpanied by the followi ng Reporter’s Note.
Code, Article 41, 84-609 has been
transferred to the new Correctional Services

Article as 86-112, and Rule 4-341 need to be
nodi fi ed accordi ngly.

MARYLAND RULES OF PROCEDURE
TITLE 4 - CRIM NAL CAUSES
CHAPTER 300 - TRI AL AND SENTENCI NG

AVEND Rul e 4-348 to correct a statutory
reference, as foll ows:

Rul e 4-348. STAY OF EXECUTI ON OF SENTENCE

(a) Sentence of Death
(1) Definition
In this section, "state post
convi ction review process"” has the neaning
stated i n Code, Artiecle 27 875 (a)
Correctional Services Article, 83-902.
(2) Stay
A sentence of death shall be stayed

during the direct review process and the
state post conviction review process.
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Rul e 4-348 was acconpanied by the followi ng Reporter’s Note.

The 1999 | egi slature enacted a new Code
article, Correctional Services Article, which
contain provisions fromArticle 27 and
Article 41. Rule 4-348 (a) contains
reference to Article 27, 875 (a) which has
been transferred to Correctional Services
Article, 83-902, and the Rule needs to be
changed accordi ngly.

MARYLAND RULES OF PROCEDURE
TITLE 5 - EVI DENCE
CHAPTER 400 - RELEVANCY AND I TS LIMTS

AVEND Rul e 5-408 to correct a statutory
reference, as foll ows:

Rul e 5-408. COWROM SE AND CFFERS TO
COVPROM SE

(a) The follow ng evidence is not
adm ssible to prove the validity, invalidity,
or anount of a civil claimin dispute:

(1) Furnishing or offering or promsing
to furnish a val uabl e consideration for the
pur pose of conprom sing or attenpting to
conprom se the claimor any other claim

(2) Accepting or offering to accept such
consi deration for that purpose; and

(3) Conduct or statenents nade in
conprom se negotiations or nediation.

(b) This Rule does not require the
excl usi on of any evidence ot herw se obt ai ned
nerely because it is also presented in the
course of conprom se negotiations or
nmedi ati on.



(c) Except as otherw se provided by |aw,
evi dence of a type specified in section (a)
of this Rule is not excluded under this Rule
when of fered for another purpose, such as
proving bias or prejudice of a wtness,
controverting a defense of |aches or
[imtations, establishing the existence of a
"Mary Carter" agreenent, or proving an effort
to obstruct a crimnal investigation or
prosecution, but exclusion is required where
the sol e purpose for offering the evidence is
to inpeach a party by showing a prior
i nconsi stent statenent.

(d) Wen an act giving rise to crimna
liability would also result in civi
liability, evidence that woul d be
inadm ssible in a civil action is al so
inadm ssible in a crimnal action based on
t hat act.

Cross reference;: Code, Article 79 812
Courts Article, 883-2A-08 and 5-401.1.

Source: This Rule is derived fromF. R Ev.
408.

Rul e 5-408 was acconpani ed by the followi ng Reporter’s Note.

Code, Article 79, 812 has been revised
as Courts Article, 85-401.1, and the cross
reference at the end of Rule 5-408 needs to
be nodified accordingly.

MARYLAND RULES OF PROCEDURE

TITLE 8 - APPELLATE REVIEWI N COURT OF
APPEALS AND COURT OF SPECI AL APPEALS

CHAPTER 200 - OBTAINING REVI EW I N COURT OF
SPECI AL APPEALS

AVEND Rul e 8-204 to correct a statutory
reference, as foll ows:

Rul e 8-204. APPLI CATI ON FOR LEAVE TO APPEAL
TO COURT OF SPECI AL APPEALS



(a) Scope

This Rule applies to applications for
| eave to appeal to the Court of Specia

Appeal s.

Cross reference: For Code provisions
governi ng applications for |eave to appeal,
see Courts Article, 83-707 concerning bail;
Courts Article, 812-302 (e) concerning guilty
pl ea cases; Courts Article, 812-302 (9Q)
concerni ng revocation of probation cases;
Article 27, 8776 concerning victins of
violent crines; Article 27, 8645-1 concerning
post conviction cases; Artdele41—84-1021
() Correctional Services Article, 810-206 et
seg. concerning inmate gri evances; and
Heal t h- General Article, 8812-117 (e)(2),
12-118 (d)(2), and 12-120 (k)(2) concerning
continued comm tment, conditional release, or
di scharge of an individual commtted as not
crimnally responsi ble by reason of insanity
or inconpetent to stand trial.

Rul e 8-204 was acconpanied by the followi ng Reporter’s Note.
Code, Article 41, 84-102.1 has been
transferred to the new Correctional Services
Article as 810-206 et seq., and the cross

reference in Rule 8-204 needs to be changed
accordi ngly.

MARYLAND RULES OF PROCEDURE

TITLE 8 - APPELLATE REVIEWIN THE COURT OF
APPEALS AND COURT OF SPECI AL APPEALS

CHAPTER 400 - PRELI M NARY PROCEDURES
AVEND Rul e 8-422 to correct a statutory
reference, as foll ows:

Rul e 8-422. STAY OF ENFORCEMENT OF JUDGVENT

(a) Cenerally



Except as otherw se provided in the
Code or Rule 2-632, an appellant nay stay the
enforcenent of a civil judgnent, other than
for injunctive relief, fromwhich an appeal
is taken by filing a supersedeas bond under
Rul e 8-423, alternative security as
prescribed by Rule 1-402 (e), or other
security as provided in Rule 8-424. The bond
or other security may be filed with the clerk
of the |lower court at any tinme before
satisfaction of the judgnent, but enforcenent
shall be stayed only fromthe tine the
security is filed. Stay of an order granting
an injunction is governed by Rules 2-632 and
8- 425.

Cross reference: For provisions permtting a
stay without the filing of a bond, see Code,
Article 27, 8645-1; Famly Law Article, §
5-518; Courts Article, 8 12-701 (a) (1). For
provisions limting the extent of the stay
upon the filing of a bond, see Code, Article
2B, 816-101, Courts and Judi ci al Proceedi ngs
Article, §12- 701 (a) (2); Artiecle48A—840
6y dee I nsurance Article §2-215 (i) (2);
Tax-Property Article, 814-514. For general
provi si ons governing bonds filed in civil
actions, see Title 1 of these rules, Chapter
400.

Rul e 8-422 was acconpanied by the followi ng Reporter’s Note.
Code, Article 48A, 840 (6) has been
transferred to the Insurance Article as §2-

215 (j)(2), and the cross reference in Rule
8- 422 needs to be changed accordingly.

MARYLAND RULES OF PROCEDURE
TITLE 11 - JUVEN LE CAUSES

AVEND Rule 11-103 to correct a statutory
reference, as foll ows:
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Rul e 11-103. Juvenile Petition.

a. Form -- Contents.

The juvenile petition shall be by the State
of Maryland. It shall be in witing and
shall conmply with the requirenents of this
Rul e.

1. Caption.

The petition shall be captioned "Matter

2. Contents.
The petition shall state:

(a) The respondent's nane, address and
date of birth. If the respondent is a child,
it shall also state the nane and address of
his parent.

(b) Allegations providing a basis for
the court's assumng jurisdiction over the
respondent (e.g., that the respondent child
is delinquent, in need of supervision, or in
need of assistance; that the respondent adult
viol ated Section 3-831 of the Courts Article;
that the action arises under the Interstate
Conpact on Juveniles; or that the action
ari ses under the conpul sory public schoo
attendance laws of this State).

(c) The facts, in clear and sinple
| anguage, on which the allegations are based.
| f the conm ssion of one or nore delinquent
acts or crimes is alleged, the petition shall
specify the laws allegedly violated by the
respondent .

(d) The nane of each witness to be
subpoenaed i n support of the petition.

(e) Wether the respondent is in
detention or shelter care; and if so, whether
his parent has been notified and the date
such detention or shelter care comrenced.

3. Signature.
Except in the case of a petition filed
under the Interstate Conpact on Juveniles,
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the petition shall be signed by the State's
Attorney if delinquency or a violation of
Section 3-831 of the Courts Article is

al l eged, or by the intake officer in other
cases.

4. Interstate Conpact Petitions.

Juvenile petitions filed under Article IV
of the Interstate Conpact on Juveniles (Code,
Article 83C
83-103) shall conply with the requi rements of
the Interstate Conpact and must be verified
by affidavit.

b. Filing.
The petition shall be filed with the clerk
of the court, in a sufficient nunber of

copies to provide for service upon the
parties.

Conmittee note: Juvenile petitions filed
under Article IV of the Interstate Conpact on
Juveni | es Code, Health-General—Article-
86-303 Article 83C, 83-103) nust be verified
by affidavit.

Source: This Rule is former Rul e 903.

Rul e 11-103 was acconpani ed by the follow ng Reporter’s
Not e.

Code, Health General Article, 86-303 has
been transferred to Code, Article 83C, §3-
103, and subsection a 4 of Rule 11-103 and
the Commttee note needs to be nodified
accordi ngly.

MARYLAND RULES OF PROCEDURE
TI TLE 15 - OTHER SPECI AL PROCEEDI NGS
CHAPTER 200 - CONTEMPT

AVEND Rul e 15-205 (b)(4) to correct a
statutory reference, as foll ows:

-12-



Rul e 15-205. CONSTRUCTI VE CRI M NAL CONTEMPT;
COVMENCEMENT; PROSECUTI ON

(b) W May Institute

(1) The court may initiate a proceedi ng
for constructive crimnal contenpt by filing
an order directing the issuance of a sumons
or warrant pursuant to Rule 4-212.

(2) The State's Attorney may initiate a
proceedi ng for constructive crimnal contenpt
conmtted against a trial court sitting
within the county in which the State's
Attorney holds office by filing a petition
with that court.

(3) The Attorney Ceneral may initiate a
proceedi ng for constructive crimnal contenpt
conmtted (A against the Court of Appeals or
the Court of Special Appeals, or (B) against
atrial court when the Attorney Ceneral is
exercising the authority vested in the
Attorney General by Maryl and Constitution,
Art. V, 83, by filing a petition with the
court agai nst which the contenpt was
al l egedly comm tted.

(4) The State Prosecutor may initiate a
proceedi ng for constructive crimnal contenpt
conmtted against a court when the State
Prosecutor is exercising the authority vested
in the State Prosecutor by Code, Article10-
§33B State Governnment Article, 8§9-1201 et
seq., by filing a petition with the court
agai nst which the contenpt was all egedly
comm tted.

(5) The court or any person wth actual
know edge of the facts constituting a
constructive crimnal contenpt may request
the State's Attorney, the Attorney General,
or the State Prosecutor, as appropriate, to
file a petition.

Rul e 15-205 was acconpani ed by the follow ng Reporter’s
Not e.
Code, Article 10, 833B has been
transferred to Code, State Gover nnent
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Article, 89-1201 et seq., and subsection
(b)(4) of Rule 15-205 needs to be nodified
accordi ngly.

MARYLAND RULES OF PROCEDURE
TITLE 15 - OTHER SPECI AL PROCEEDI NGS
CHAPTER 300 - HABEAS CORPUS

AVEND Rul e 15-306 to correct a statutory
reference, as foll ows:

Rul e 15-306. SERVICE CF WRI T; APPEARANCE BY
| NDI VI DUAL; AFFI DAVI T

(a) Service

Except as provided in section (c) of
this Rule, a wit of habeas corpus and a copy
of the petition shall be served by delivering
themto the person to whomthe wit is
directed or by mailing themby first class
mai |, postage prepaid, as ordered by the
court.

Cross reference: See Rules 2-121 and 3-121.
(b) Production of Individual

At the tine stated in the wit, which
unl ess the court orders otherw se, shall not
be later than three days after service of the
wit, the person to whomthe wit is directed
shal | cause the individual confined or
restrained to be taken before the judge
designated in the wit.

(c) Inmedi ate Appearance

I f the judge finds probabl e cause to
bel i eve that the person having custody of the
i ndi vidual by or on whose behal f the petition
was filed is about to renove the individual
or woul d evade or disobey the wit, the judge
shall include in the wit an order directing
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t he person i mredi ately to appear, together
with the individual confined or restrained,
before the judge designated in the wit. The
sheriff to whomthe wit is delivered shal
serve the wit inmediately, together with a
copy of the petition, on the person having
custody of the individual confined or
restrai ned and shall bring that person,
together with the individual confined or
restrai ned, before the judge designated in
the wit.

Cross reference: See Code, Courts Article,
8§2-305 for the penalty on a sheriff for
failure to act as provided in section (b) of
this Rule; see Code, i ,

Correctional Services Article, 89-611 for the
penalty on an officer or other person failing
to furnish a copy of a warrant of comm tnent
when deranded.

Source: This Rule is derived from forner
Rul es 746 and Z47.
Rul e 15-306 was acconpani ed by the follow ng Reporter’s
Not e.
Article 27, 8617 has been transferred to
the new Correctional Services Article as 89-

611, and the cross reference at the end of
Rul e 15-306 needs to be changed accordi ngly.

MARYLAND RULES OF PROCEDURE
TITLE 15 - OTHER SPECI AL PROCEEDI NGS
CHAPTER 800 - MARYLAND AUTOMOBI LE | NSURANCE
FUND

AVEND Rul e 15-801 to correct a statutory
reference, as foll ows:

Rul e 15-801. ACTIONS | NVOLVI NG THE NMARYLAND
AUTOMOBI LE | NSURANCE FUND
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The rules in this Chapter apply to
actions involving the Maryl and Aut onobil e
| nsurance Fund that are authorized by Code,

Arti el e 48A 8243H | nsurance Article, §20-
601.

Cross reference: For procedure governi ng
clains against the Fund not rising to the
level of a civil action, see COMAR
14.07.04.01 - .06, Uninsured Persons' C ains
for Conpensation fromthe Maryl and Autonobile
| nsurance Fund.

Source: This Rule is derived from forner
Rul e BW b.
Rul e 15-801 was acconpani ed by the follow ng Reporter’s
Not e.
Code Article 48A, 8§243H has been
transferred to I nsurance Article, 820-601,

and Rul e 15-801 needs to be changed
accordi ngly.

MARYLAND RULES OF PROCEDURE
TITLE 15 - OTHER SPECI AL PROCEEDI NGS
CHAPTER 800 - MARYLAND AUTOMOBI LE | NSURANCE
FUND

AVEND Rul e 15-802 to correct a statutory
reference, as foll ows:

Rul e 15-802. DEFI NI TI ONS
In Rul es 15-803 through 15-805 the
foll ow ng definitions apply:
(a) daimant
"Caimant" means a person who cl ai s

damages resulting froman act or om ssion of
a di sappearing notorist, an unidentified
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motori st, or an uni nsured notori st.

Cross Reference: Code, Article 48A 8§ 2434
(2 Insurance Article, 8§20-601.

Rul e 15-802 was acconpani ed by the follow ng Reporter’s
Not e.

Code, Article 48A, 8243H has been
transferred to I nsurance Article, 820-601,
and Rul e 15-802 needs to be changed
accordi ngly.

MARYLAND RULES OF PROCEDURE
TITLE 15 - OTHER SPECI AL PROCEEDI NGS

CHAPTER 800 - MARYLAND AUTOMOBI LE | NSURANCE
FUND

AVEND Rul e 15-803 to correct a statutory
reference, as foll ows:

Rul e 15-803. UN NSURED MOTCRI ST -- ACTI ON
AGAI NST MOTORI ST

(a) Agai nst Whom Brought

An action on a clai magainst an
uni nsured notorist shall be brought agai nst
the uninsured notorist. The Fund shall not
be naned as a def endant.

(b) Notice to Executive Director

Wthin 15 days after the filing of the
conplaint, the clainmant shall mail a copy of
t he conpl aint and summons to the Executive
Director. Failure to give notice pursuant to
this section shall not defeat the claim
agai nst the Fund if the Fund has reasonabl e
noti ce of the pendency of the action and a
reasonabl e opportunity to defend.
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(c) Oder for Paynent
(1) By Consent

After entry of a noney judgnent
agai nst the uninsured notorist, the claimnt
may file with the court a stipulation, signed
by the Executive Director, setting forth the
deductions required by |aw and consenting to
entry of an order directing paynment of a
speci fi ed amount by the Fund.

(2) On Mdtion

After entry of a noney judgnent
agai nst the uninsured notorist, the claimnt
may file a notion for paynent of a specified
anmount by the Fund. The notion shall be
supported by affidavit, shall set forth the
grounds for entitlenent to paynent by the
Fund and all the deductions required by | aw,
and shall be served on the Executive
Director.

Cross reference: See Code, Article48A-
8243-+ | nsurance Article, 8§20-602, for

requi red deductions from paynent by the Fund.
Source: This Rule is derived from forner
Rul es BWt and BW.

Rul e 15-803 was acconpani ed by the follow ng Reporter’s
Not e.
Code, Article 48A, 8243-1 has been
transferred to I nsurance Article, 820-602,

and the cross reference at the end of Rule
15- 803 needs to be changed accordingly.

MARYLAND RULES OF PROCEDURE
TITLE 15 - OTHER SPECI AL PROCEEDI NGS

CHAPTER 800 - MARYLAND AUTOMOBI LE | NSURANCE
FUND
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AVEND Rul e 15-804 to correct a statutory
reference, as foll ows:

Rul e 15-804. UNI DENTI FI ED OR DI SAPPEARI NG
MOTORI ST -- ACTI ON AGAI NST FUND

(a) Against Whom Brought

An action on a clai magai nst an
unidentified or disappearing notorist shal
be brought agai nst the Fund.

(b) Condition Precedent to Action Against

Fund
Prior to bringing an action agai nst

the Fund for danages resulting froman act or
om ssion of an unidentified notorist or a
di sappearing notorist, the claimnt shal
first present a request to the Executive
Director, in the manner and form prescri bed
by the Executive Director, for a stipulation
by the Fund that the clainmant has nmet the
procedural requirenments for bringing an
action agai nst the Fund.

(c) Venue

The venue of an action against the
Fund shall be either the county in which the
clai mant resides or the county in which the
al | eged act or om ssion by the unidentified
not ori st or di sappearing notorist occurred.

(d) Conpl ai nt

In addition to conplying with Rul es
2- 303 through 2-305, the conplaint shal
contain a statenent as to whether the
stipul ation requested pursuant to section (b)
of this Rule was granted or refused. |If the
stipulation was granted, a copy of the
stipulation shall be filed with the
conpl ai nt..

(e) Mdtion to Dismss

I f the stipulation requested pursuant
to section (b) of this Rule was refused, the
Fund, within the tine for filing an answer to
the conplaint, nay file a notion to dismss
the conplaint for failure of the claimant to
neet the procedural requirenents for bringing
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an action against the Fund. This defense may
be joined with any other defense raised by
notion pursuant to Rule 2-322 and i s wai ved
if not raised by notion before an answer is
filed. Wien a notion is filed pursuant to
this section, the tine for filing an answer

i s extended w thout special order of the
court to 15 days after entry of an order
denyi ng the noti on.

(f) Oder for Paynent
(1) By Consent

After determ nation of the
claimant's gross damages, the claimant may
file a stipulation, signed by the Executive
Director, setting forth the deductions
required by |law and consenting to entry of an
order directing paynent of a specified anmount
by the Fund.

(2) On Mdtion

After determ nation of the
claimant's gross danmages, either party may
file a notion for an order directing paynent
by the Fund of a specified amount. The
notion shall set forth the deductions
required by | aw

Cross reference;: Code, Article 48A 8§ 243-1
| nsurance Article, 820-602.

Source: This Rule is derived from forner
Rul es BW2, BWB, and BWb.
Rul e 15-804 was acconpani ed by the follow ng Reporter’s
Not e.
Code, Article 48A, 8243-1 has been
transferred to I nsurance Article, 820-602,

and Rul e 15-804 needs to be changed
accordi ngly.
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MARYLAND RULES OF PROCEDURE
TITLE 15 - OTHER SPECI AL PROCEEDI NGS
CHAPTER 1000 - WRONGFUL DEATH

Rul e 15-1001. WRONGFUL DEATH

(a) Applicability

This Rule applies to an action
i nvolving a claimfor damages for w ongful
deat h.

Cross references: See Code, Courts Article,
883-901 t hrough 3-904, relatlng t o wr ongf ul
death clainms generally. See also Article
101858 Code, Labor and Enpl oynent Article,
§89-901 et seq. relating to wongful death

cl ai n8 when worker's conpensation may al so be
avai | abl e, and Code, Article—48A—8243H

I nsurance Article, §20 601, relating to
certai n w ongf ul death cl ai s agai nst the
Maryl and Aut onobi | e I nsurance Fund. See al so
Code, Estates and Trusts Article, 88-103,
relating to the limtation on presentation of
clains agai nst a decedent's estate.

Rul e 15-1001 was acconpani ed by the foll owi ng Reporter’s
Not e.
Code, Article 48A, 8243H has been
transferred to Insurance Article, 820-601 and
Code, Article 101, 858 has been transferred
to Code, Labor and Enpl oynment, 89-901 et seq.
The cross reference follow ng section (a) in
Rul e 15-1001 needs to be nodified to refl ect
t hese statutory changes.
The Reporter explained that these Rul es contain outdated
references to statutory provisions which are proposed for
nodi fication to conformto the updated statutes. There being no

obj ections, the Rules were approved as presented.
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Agenda Item 1. Consideration of proposed new Title 9, Chapter
200, Divorce, Annulnent, Alinony, Child Support, and Child
Cust ody and proposed anendnents to: Rule 2-504.1 (Scheduling
Conference), Rule 2-507 (Dismssal for Lack of Jurisdiction or
Prosecution), Rule 2-535 (Revisory Power), Rule 2-541
(Masters), Rule 15-206 (Constructive Gvil Contenpt), and Rule
16- 814 (Code of Conduct for Judicial Appointees).

The Reporter said that the Conmttee began its consideration
of revised Divorce Rules in Cctober of 1995. Since that tineg,
the Rul es have needed to be updated. The Fam |y and Domestic
Subcomm ttee met seven tinmes over the summer to work on the
Rul es.

Because Ms. (gl etree, the Subconmttee Chair, was going to
be a few mnutes late, the Vice Chair presented Rule 9-201

Scope, for the Commttee’ s consideration

Rul e 9-201. SCOPE

The Rules in this Chapter are applicable
to actions in a circuit court in which
di vorce, annul nment, alinony, child support,
or child custody and visitation is sought.
These Rul es do not apply to actions in a
juvenile court or actions brought solely
under Code, Famly Law Article, 84-504.

Source: This Rule is new

Rul e 9-201 was acconpanied by the followi ng Reporter’s Note.

This Rule is new. The substance of
current Rules 9-201, Venue--Ceneral, and 9-
202, Process (former Rules 270 and S71,
respectively), are not carried forward.
Ceneral |y, venue provisions are not included
inthe revised rules; the pertinent statutory
provisions are set forth in Code, Courts
Article, 886-201 and 6-202 (1) and (2).

Absent an express provision to the contrary,
the "process” provisions of the Title 2 Rules
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apply to actions for divorce, annul nent,
al i mony, child support and child custody and
visitation.

The Vice Chair pointed out that Title 10 has a provision
which states that Titles 1 and 2 apply to the Title 10 Rul es.
Since no simlar provision exists in Rule 9-201, she suggested
that either one should be added in or the parallel provisions in
other Titles should be renmoved. The Reporter comented that
these cases are always in circuit court, and Title 2 applies.
The Vice Chair asked why Title 10 needs the | anguage that Titles
1 and 2 are applicable. M. Sykes replied that Title 10 al so
applies to the Orphans’ Court, so the applicability |anguage is
necessary. There being no objections, Rule 9-201 was approved as
pr esent ed.

The Vice Chair presented Rule 9-202, Pleading, for the

Comm ttee’s consi derati on.
Rul e 9-202. PLEAD NG

(a) Signing-Tel ephone Nunber

A party shall personally sign each
pleading filed by that party and, if the
party is not represented by an attorney,
shal|l state in the pleading a tel ephone
nunber at which the party usually may be
reached during ordi nary busi ness hours.

(b) Child Custody
When child custody is in issue, each
party shall conply with Code, Famly Law
Article, 89-209.
(c) Amendnent to Conpl ai nt

An anendnent to a conpl ai nt pursuant
to Rule 2-341 may include a ground for

-23-



di vorce that by reason of the passage of
sufficient tine has becone a ground for
di vorce since the filing of a prior
conpl ai nt.

Conmittee note: Section (c) makes clear that
there is no need to file a "suppl enenta
conplaint” to allege a ground for divorce
occurring subsequent to the filing of the
original conplaint.

(d) Suppl emental Conplaint for Absolute
Di vorce Fol |l owi ng Judgnent of Limted Divorce

A party who has obtained a judgnent of
l[imted divorce nay file a suppl enental
conplaint for an absolute divorce if (1) the
sol e ground for the absolute divorce is that
the basis of the limted divorce by reason of
the | apse of sufficient tine has becone a
ground for an absolute divorce and (2) the
suppl emrental conplaint is filed not |ater
than two years after the entry of judgnent
granting the limted divorce. Service of the
suppl erent al conpl aint shall be in accordance
with Rule 1-321 if the defendant has an
attorney of record in the action at the tine
t he suppl enental conplaint is filed.

O herw se, service of the suppl enental
conpl aint shall be in accordance with Rule 2-
121 or in accordance with Rule 2-122.

Cross reference: For autonatic term nation
of attorney's appearance, see Rule 2-132.

(e) bligation to Pay Spousal Support

| f spousal support is clainmed by any
party and any party alleges that no agreenent
regardi ng support exists, the parties shal
file current financial statements in
substantially the formset forth in Rule 9-
202A (a). The statenment of a party shall be
filed with that party's pleading maki ng or
responding to a claimfor support. |If the
claimfor spousal support or the denial of an
agreenent regardi ng spousal support is made
in an answer, the other party shall file that
party’s financial statement within 15 days
after service of the answer.

(f) Qobligation to Pay Child Support

| f establishment or nodification of
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child support is clained by any party, the
parties shall file current financial
statenments under affidavit. The statenent of
a party shall be filed with that party's

pl eadi ng maki ng or responding to the claim
If the establishnment or nodification of child
support in accordance with the guidelines set
forth in Code, Fanmily Law Article, 8812-201 -
12-204 is the only support issue in the
action and no party clains an anmount of
support outside of the guidelines, the
required financial statenent shall be in
substantially the formset forth in Rule 9-
202A (b). Oherwi se, the statenment shall be
in substantially the formset forth in Rule
9- 202A (a).

Source: This Rule is derived in part from
former Rule S72 a, ¢, and f and is in part
new.

Rul e 9-202 was acconpanied by the followi ng Reporter’s Note.

Section (a) of current Rule 9-203
(former Rule S72) is rewitten so that the
requi rement of a personal signature of the
party clearly applies to each pleading fil ed.
"Pleading" is defined in Rule 1-202 (s). A
new provi sion is added requiring a tel ephone
nunber through which a pro se party nay be
reached during ordi nary busi ness hours.

Subsection 1 of section b of the current
rule i s unnecessary i nasnuch as the sane
subst antive provision already appears in Rule
2-202. It is recommended that the substance
of subsections 2 and 3 of section b be
deleted. The Conmm ttee does not believe that
the guardian for the defendant in this type
of action needs to be treated in a different
manner than guardi ans for defendants in other
civil actions.

New section (b) is proposed in |ieu of
section e. of the current Rule. The
Conmittee believes that the rule should not
supercede the statutory requirenments of Code,
Fam ly Law Article, 8§9-209.

In section (c) an anmended conplaint is
substituted for the currently required
suppl erental conplaint. Rule 2-341 provides,
inter alia, that an anendnent nmay "set forth
transacti ons or events that have occurred
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since the filing of the pleadi ng sought to be
anmended”. The Committee note is inserted to
further highlight the intended substitution
whi ch overrides the case |aw set forth in
Lukat v. Lukat, 21 M. App. 354, 361-2 (1974)
providing as foll ows:

Thi s harsh pleading principle seemngly alien
to a "court of conscience,” which apparently
precluded any alternative short of comencing
anew, was | eavened by the adoption of M.
Rule S72 ¢ 1 by the Court of Appeals |ess
than a year later. The newrule permtted
grounds ari sing subsequent to the original
bill to be asserted by supplenental bill. It
did not, however, permt essential facts
occurring after suit was filed to be brought
in by amendnent; nor has any subsequent rul e,
statute or case since done so.

The Conmittee discussed the need for a
provi sion designed to clarify that when the
anmended conpl ai nt includes a new ground for
di vorce based on the passage of tinme - such
as desertion, voluntary separation, or
i nvoluntary separation for the statutory
period - the anmended conpl ai nt shall not
"“relate back.” The Comm ttee concl uded t hat
such a provision is not necessary because
case | aw al ready provi des that when an
amendnent al |l eges a new cause of action, the
doctrine of relation back does not apply.
(See G owe v. Houseworth, 272 Ml. 481
(1974).) The two Schwab cases, 93 Ml. 382
and 96 Md. 592, provide that a claimfor
absol ute divorce is a separate cause of
action froma claimfor Iimted divorce and a
claimfor divorce based on adultery with one
third party is a different cause of action
froma claimfor divorce based on adultery
with another third party. |t appears from
this case | aw that an anended conpl ai nt
containing a claimfor divorce based on a
ground not raised in the prior conplaint
states a new cause of action and, therefore,
does not rel ate back

Section (d) is based upon current Rule
9-203 ¢ 2 (former Rule S72 ¢ 2). The service
provi sions have been clarified and a cross
reference to Rule 2-132 has been added. The
Subconm ttee considered elimnating the 18-
nmonth tine frame within which a suppl enenta
conplaint may be filed, but concl uded that
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some tine limt should be retained for
adm ni strati ve reasons and recomends t hat
the tine limt be two years.

In section (e), the current references
to "alinony" and "nmai ntenance" are replaced
by the term "spousal support.” A uniform
financial statenent formreplaces the various
local forms currently in use in the different
counties. The formis set out in Rule 9-202A

(a).

Section (f) is derived in part from
current Rule 9-203 f 2 (forner Rule S72 f 2)
that allows a | ess detailed financial
statenent to be filed in cases where the only
support issue is the establishnment or
nodi fication of child support in accordance
with the guidelines set forth in Code, Famly
Law Article, 8812-201 - 12-204. To assi st
the court in making the independent review of
support agreenents contenpl ated by Wl sh v.
Wal sh, 333 Md. 492 (1994), financi al
statenents are required regardl ess of whether
the parti es have reached agreenment on the
establishnment or nodification of child
support. The formof financial statenent is
prescribed. |If child support based on the
guidelines is the only support issue, the
parties are required to use the formset
forth in Rule 9-202A (b). Oherw se, the
formset out in Rule 9-202A (a) nust be used.

The Vice Chair said that the intent of section (a) is that
each pleading requires a personal signature. She asked if there
shoul d be a cross reference to the definition of Apleadingd in
section (s) of Rule 1-202, Definitions. Master Raum noted that
previously equity practice required a signature of a party on any
conplaint asking for relief. M. Sykes added that in earlier
times, divorces were hard to get, and there were concerns about
fraud. Wth nodern no-fault divorces, the signatures are not as

important. The Vice Chair commented that the current Rule only

applies to the conplaint and answer, but the proposed Rul e has
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been broadened to apply to any pleading. The Reporter remnarked
with the increase in pro se parties, it is a good idea to require
t he tel ephone nunber of parties. The Vice Chair suggested that
section (a) contain a cross reference to Rule 1-202 (s), and the
Conmi ttee agreed by consensus.

The Vice Chair said that the Reporter’s note to section (b)
provides that this section is new and replaces current section
(e). The Reporter observed that there is a statutory requirenent
that parties must give the history of where the child has been
M. Sykes pointed out that this provision is not user-friendly,
especially to a pro se litigant, because it is not obvious as to
what the Code provision requires. Judge Cawood suggested that
| anguage coul d be added identifying what the Code provision
concerns. The Vice Chair added that it is difficult to have to
read the Code in conjunction with the Rule. Master Raum
suggested that a Conmttee note coul d be added providing the
content of the Code section.

M. Klein suggested that section (b) be changed to provide
that each party shall state in the party’s initial pleading the
requi renents of Code, Famly Law Article, 89-209. M. Sykes
commrented that this should not be restricted to initial
pl eadi ngs. The Vice Chair suggested that the Rule state that
Alw hen child custody is in issue, each party shall provide in
the original pleading...(@ adding in the requirenents of the Code
provision. The Commttee agreed by consensus with this
suggestion. M. Johnson questioned as to the purpose of the

change in the Rule. Current Rule 9-203 (e) refers to the
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statutory requirenments, but proposed section (b) was not witten
that way. The Vice Chair responded that the current Rule
requires statutory conpliance only if a court of another state or
country mght have jurisdiction over the child, but the proposed
Rul e covers every tine child custody is at issue. Master Raum
remarked that if soneone cones to Maryland and files a petition
for custody, when no history is provided, it may not be obvi ous
t hat another state has al ready awarded custody. The parent who
does not have custody coul d be charged under the Parenta
Ki dnapi ng Protection Act. The Vice Chair renmarked that this is a
good reason for section (b) to apply in every case.

The Vice Chair drew the Conmttee s attention to section
(c). M. Bowen questioned the use of the word Aprior@ in this
section, since there is only one conplaint that is bei ng anended.
The Vice Chair asked if thisis limted to conplaints only, or if
counterclains would be included. Judge Cawood observed that the
Conmittee note refers to Asuppl enental conplaints, @ and he
poi nted out that nost people do not use that term The Vice
Chair said that the Conmttee note provides that there is no need
to file a supplenmental conplaint; however, section (d) pertains
to suppl enental conplaints. Judge Cawood remarked that section
(d) is rarely used, but it is not harnful to | eave the termin
the Rule. Master Raumnoted that if a limted divorce has been
granted, either a new case can be filed or the suppl enental
conpl ai nt procedure can be followed. The Vice Chair suggested
that the word Asuppl emental @ be changed to the word Aanended. @

M. Sykes said that the Rule should clarify that the
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suppl erental conplaint can be filed in the original action. The
wor d Aanmended@ nmakes this clearer than the word Asuppl enental . (
He al so pointed out that the |Ianguage in the first sentence of
section (d) which reads Abasis of the limted divorce by reason
of the | apse of sufficient tined should be restated. The Vice
Chair responded that the Style Subconmttee will work on this.

Judge McAuliffe stated that he had a probl emusing the word
Aanmended( i n pl ace of the word Asupplenental . The word
Asuppl erent al § i ndi cates that there was a conpl ai nt which
resulted in a judgrment of divorce. The word Aamended@ nmeans t hat
t he conpl ai nt supersedes the earlier conplaint. The use of the
word Asupplenental @ is valid. He expressed the view that the
word should not be elimnated entirely. He suggested that the
guot ati on marks be renoved fromthe words Asuppl enent al
conplaint@ in the Conmttee note to section (c), and the words
Asuppl erent al conpl ai nt@ should remain in section (d). The
Conm ttee agreed by consensus.

Judge Cawood conmented that very few people obtain a limted
di vorce. He suggested that section (c) could begin as foll ows:
[a]n amendnent to a conplaint before a final judgnent may
include...f§. An anendnent after a final judgnment would be a
suppl erental conplaint. Judge MAuliffe observed that it is
clear that sections (c) and (d) refer to two different things.
M. Sykes suggested that | anguage coul d be added to section (d)
to indicate that a supplenental conplaint can be filed in the
sane action in which a limted divorce is granted. Judge Cawood

suggested that section (d) begin as follows: A a] party who has
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obtai ned a judgnent of limted divorce may file in the sane
action a supplenental conplaint for absol ute divorce...q(.
Mast er Raum suggested that the wording be: A ..may file a
suppl erental conplaint in the sane action of divorce...(@. The
Conmittee agreed by consensus to the concept of this change. The
Vice Chair said that the Style Subcommttee would rephrase it.
The Reporter said that the word Asuppl enental § woul d be retai ned
in section (d).

Turning to section (e), the Vice Chair comrented that
| ooking at sections (e) and (f) together, it may be possible to
conbi ne t hem under the headi ng Afinancial statenents@ for (1)
spouses and (2) children. The Reporter noted that section (e)
shoul d be retitled because it goes beyond spousal support. She
al so pointed out that the tagline to section (f) is wong.
Mast er Raum suggested that sections (e) and (f) could be in a
separate rule. The Vice Chair asked when financial statenents
are filed. M. Qgletree replied that one is filed with the
initial pleading and later in the proceedings there are
addi ti onal and updated filings.

Subj ect to style changes, Rule 9-202 was approved as
amended.

Ms. gl etree presented Rul e 9-207, Referral of Matters to

Masters, for the Commttee s consideration.

Rul e 9-207. REFERRAL OF MATTERS TO MASTERS

(a) Referra
(1) As of Course
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In a court having a full or part-
time standing master for donmestic relations
causes, unless the court directs otherwise in
a specific case, the following matters
arising under this Chapter shall be referred
to the naster as of course when a hearing has
been requested or is required by |aw

(A) Uncontested divorce, annul nent, or
al i rony acti ons;

(B) Alinony pendente lite;
(© Support of children pendente lite;
(D) Support of dependents;

(E) Prelimnary or pendente lite
possession or use of the famly home or
fam | y-use personal property;

(F) Subject to Rule 9-204, pendente
lite custody of or visitation with children
or nodification of an existing order or
judgment as to custody or visitation;

(G Modification of an existing order
or judgnent as to the paynment of alinony or
support or the possession or use of the
famly hone or famly-use personal property;

(H Subject to Rule 9-204 as to orders
and j udgnments governi ng custody and
visitation, civil contenpt by reason of
nonconpl i ance with an order or judgnent in an
action under this Chapter follow ng service
of a show cause order upon the person alleged
to be in contenpt, provided that the order
filed pursuant to Rule 15-206 (b)(1) or the
petition filed pursuant to Rule 15-206 (b)(2)
expressly states that (i) referral to a
master is requested and (ii) incarceration is
not request ed;

(1) Counsel fees and assessnent of
court costs in any action or proceedi ng
referred to a master under this Rule;

(J) Stay of an earnings wi thhol ding
order; and

(K) Such other matters arising under

this Chapter and set forth in the court’s
case nmanagenent plan filed pursuant to Rule
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16- 202 b.

Conmittee note: Exanples of matters that a
court may include in its case nmanagenent plan
for referral to a nmaster under subsection
(a)(1)(K) of this Rule include scheduling
conf erences, settlenent conferences,
uncontested matters in addition to the
matters listed in subsection (a)(1)(A) of
this Rule, and the application of nethods of
alternative dispute resolution. Proceedings
for civil contenpt in which incarceration is
sought and proceedi ngs for crimnal contenpt
may not be heard by a naster.

(2) By Oder on Agreenent of the Parties

On agreenent of the parties, the
court, by order, may refer to a nmaster any
other matter or issue arising under this
Chapter that is not triable of right before a

jury.
(b) Powers

Subj ect to the provisions of any order
of reference, a naster has the power to
regul ate all proceedings in the hearing,
i ncl udi ng the powers to:

(1) Direct the issuance of a subpoena to
conpel the attendance of w tnesses and the
production of documents or other tangible
t hi ngs;

(2) Admnister oaths to wi tnesses;

(3) Rule upon the adm ssibility of
evi dence;

(4) Exam ne witnesses;

(5) Convene, continue, and adjourn the
hearing, as required,;

(6) Recomrend contenpt proceedi ngs or
ot her sanctions to the court; and

(7) WMake findings of fact and
concl usi ons of | aw

(c) Hearing
(1) Notice
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The court shall fix the tine and
pl ace for the hearing and shall send witten
notice to all parties.

(2) Attendance of Wtnesses

A party may procure by subpoena the
attendance of w tnesses and the production of
docunents or other tangible things at the
hear i ng.

(3) Record

Al'l proceedi ngs before a nmaster
shall be recorded either stenographically or
by an el ectronic recordi ng device, unless the
maki ng of a record is waived in witing by
all parties. A waiver of the nmaking of a
record is also a waiver of the right to file
any exceptions that would require revi ew of
the record for their determnation

NOTE TO FULL COW TTEE: The Subconmittee
bel i eves the time requirenents in section
(d), below, which are carried forward from
the current Rule, should be revisited as a
policy issue for the full Conmttee. The

m nutes of the Cctober, 1990 and January,
1991 neetings of the Conmttee pertaining to
approval of these time requirenents in former
Rul e S74A are included in the neeting
materi al s.

(d) Findings and Reconmendati ons
(1) Cenerally

The nmaster shall prepare witten
reconmendati ons, which shall include a bri ef
statenent of the master's findings and shal
be acconpani ed by a proposed order. The
master shall notify each party of the
master's recomrendations, either on the
record at the conclusion of the hearing or by
witten notice served pursuant to Rule 1-321
In any matter referred pursuant to subsection
(a)(1) of this Rule, the witten notice shal
be given within three days after the
concl usion of the hearing. |n any other
matter referred by order pursuant to
subsection (a)(2) of this Rule, the witten
notice shall be given within 30 days after
t he conclusion of the hearing. Pronptly upon
notification to the parties, the naster shal
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| e the reconmmendati ons and proposed order
with

he court.

— —+

(2) Suppl enentary Report

The nmaster may issue a suppl enentary
report on the nmaster’s own initiative before
the court enters an order or judgnment. A
party may file exceptions to a new
recommendati on contai ned in the suppl enentary
report in accordance with section (e) of this
Rul e.

(e) Exceptions

Wthin ten days after recomrendati ons
are placed on the record or filed pursuant to
section (d) of this Rule, a party may file
exceptions with the clerk. Wthin that
period or within ten days after filing of the
first exceptions, whichever is later, any
other party may file exceptions. Exceptions
shall be in witing and shall set forth the
asserted error with particularity. Any
matter not specifically set forth in the
exceptions is waived unless the court finds
that justice requires otherw se.

(f) Transcript

Unl ess a transcript has al ready been
filed, a party who has filed exceptions shal
cause to be prepared and transmtted to the
court a transcript of so rmuch of the
testinony as is necessary to rule on the
exceptions. Instead of a transcript, the
parties nay agree to a statement of facts or
the court by order may accept an el ectronic
recordi ng of the proceedings as the
transcript. At the time the exceptions are
filed, the excepting party shall either: (1)
order the transcript, make an agreenent for
paynment to assure its preparation, and file a
certificate of conpliance stating that the
transcript has been ordered and the agreenent
has been nmade; (2) file a certification that
no transcript is necessary to rule on the
exceptions; (3) file an agreed statenent of
facts in lieu of the transcript; or (4) file
an affidavit of indigency and notion
requesting that the court accept an
el ectronic recordi ng of the proceedi ngs as
the transcript. Wthin ten days after the
entry of an order denying a notion under
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subsection (f)(4) of this section, the
excepting party shall conply with subsection
(f)(1). The transcript shall be filed within
30 days after conpliance with subsection
(f)(1) or within such |onger time, not
exceedi ng 60 days after the exceptions are
filed, as the master may allow. The court
may further extend the tine for the filing of
the transcript for good cause shown. The
excepting party shall serve a copy of the
transcript on the other party. The court may
di sm ss the exceptions of a party who has not
conplied with this section

Cross reference: For the shortening or
extension of tine requirenments, see Rule 1-
204.

(g) Entry of Oders
(1) In Ceneral

Except as provided in subsections (2)
and (3) of this section,

(A) the court shall not direct the entry
of an order or judgnment based upon the
master's recomendations until the expiration
of the time for filing exceptions, and, if
exceptions are tinmely filed, until the court
rul es on the exceptions; and

(B) if exceptions are not tinely filed,
the court may direct the entry of the order
or judgnent as reconmended by the master.

(2) Inmmrediate Orders

Upon a finding by a nmaster that
extraordi nary circunstances exist and a
recommendation by the naster that an order be
entered i medi ately, the court may direct the
entry of an inmedi ate order after review ng
the file and any exhibits, review ng the
master's findings and recomendati ons, and
affording the parties an opportunity for ora
argunent. The court nay accept, reject, or
nodi fy the master's recommendations. An
order entered under this subsection remains
subject to a |ater determ nation by the court
on exceptions.

(3) Contenpt Orders
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On the reconmendation by the master
that an individual be found in contenpt, the
court may hold a hearing and direct the entry
of an order at any tine.

(h) Hearing on Exceptions
(1) Cenerally

The court may deci de exceptions
wi thout a hearing, unless a hearing is
requested with the exceptions or by an
opposi ng party within ten days after filing
of the exceptions. The exceptions shall be
deci ded on the evidence presented to the
master unless: (A) the excepting party sets
forth with particularity the additiona
evidence to be offered and the reasons why
t he evidence was not offered before the
master, and (B) the court determ nes that the
additi onal evidence should be considered. |If
additional evidence is to be considered, the
court may remand the matter to the naster to
hear the additional evidence and to nake
appropriate findings or conclusions, or the
court may hear and consider the additional
evi dence or conduct a de novo hearing.

(2) Wien Hearing to be Held

A hearing on exceptions, if tinmely
requested, shall be held within 60 days after
the filing of the exceptions unless the
parties otherwise agree in witing. |If a
transcript cannot be conpleted in tinme for
t he schedul ed hearing and the parties cannot
agree to an extension of tine or to a
statenent of facts, the court may use the
el ectronic recording in lieu of the
transcript at the hearing or continue the
hearing until the transcript is conpleted.

(i) Costs

Paynent of the conpensation, fees, and
costs of a master nay be conpell ed by order
of court. The costs of any transcript may be
included in the costs of the action and
assessed anong the parties as the court my
direct.

Conmittee note: Conpensation of a master paid

by the State or a county is not assessed as
costs.
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Cross reference: See, Code, Famly Law
Article, 810-131, prescribing certain tine
limts when a stay of an earnings w thhol di ng
order is requested.

Source: This Rule is derived in part from
Rule 2-541 and former Rule S74A and is in
part new.

Rul e 9-207 was acconpani ed by the followi ng Reporter’s Note.

Proposed revised Rul e 9-207 is derived
in part fromRule 2-541 and in part from
current Rule 9-207 (former Rule S74A), which
was adopted as a new rule in 1991.
Substanti al revisions have been made in |ight
of the July 12, 1999 Menorandum of Chi ef
Judge Robert M Bell transmtting to circuit
and county adm nistrative judges the Interim
Policy Position Relating to standi ng Masters;
State v. Wegnmann, 350 Md. 585 (1998), and
correspondence dated May 28, 1999 fromthe
Ofice of the Public Defender to Chief Judge
Joseph F. Murphy, Jr. concerning the right to
counsel in civil contenpt cases.
Additionally, the Rul e has been nade nore
self-contained by elimnating references to
Rul e 2-541 and i ncludi ng the rel evant
provisions of that Rule in revised Rule 9-
207.

I n subsection (a)(1), the list of types
of cases that are referred to a standi ng
master as of course has been nodified to
reflect the InterimPolicy and the concerns
of the Public Defender. Proceedings for
civil contenpt in which incarceration is
sought and proceedi ngs for crimnal contenpt
are not to be set before a master. To
facilitate the assignnent of contenpt cases
pursuant to this Rule and to clarify the
obligation of the Public Defender to provide
representation to an indigent alleged
contemnmor, proposed anendnents to Rul e 15-206
require that the order or petition by which a
civil contenpt proceeding is initiated
expressly state whether or not incarceration
i s requested, and the anmendnents allow an
action for support enforcenent in which
i ncarceration is not sought to be assigned to
a standing nmaster. |In an additional change
to Rule 9-207, the reference to all other
donestic relations matters in the Seventh
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Judicial Grcuit is deleted. Inits place is
Asuch other matters arising under this

Chapter and set forth in the court’s case
managenent plan filed pursuant to Rule 16-202
b.0 A Commttee note |ists exanples of sone
Asuch other nmatters@ that conformto the
InterimPolicy.

I n subsection (a)(2), the Subconmttee
has added the requirenent that before any
matter other than the nmatters listed in
subsection (a)(1) is referred to a naster,
the parties nust agree to the referral.

Section (b) is derived, verbatim from
Rul e 2-541 (c).

Section (c) is derived, verbatim from
Rule 2-541 (d).

Subsection (d)(1) is derived, verbatim
fromcurrent Rule 9-207 (c). The
Subconm ttee believes that the Athree day(
time requirenent for the master’s
recomendation is too short in conplicated
cases. The Subcommttee submts the timng
i ssues in subsection (d)(1) to the ful
Conmittee for a policy determ nation, wthout
a specific Subconmttee recomendati on.

Subsection (d)(2) is new. It is added
to allow a naster to correct obvious errors,
such as mat hematical m stakes, sua sponte, so
t hat unnecessary exceptions do not have to be
fil ed.

Section (e) is derived fromcurrent Rule
9-207 d, except that the triggering events
for the running of the tinme wthin which
exceptions may be filed is the filing of the
master’ s recomrendations or the first set of
exceptions, rather than the service of these
papers. Al so, the Subconm ttee reconmends
that the five-day tine period for the first
party’s exceptions be changed to ten days and
that the three-day tine period for the second
party’s exceptions al so be changed to ten
days.

Section (f) is derived in part fromRule
2-541 (h)(2) and is in part new. Newto the
Rule is the requirenent that the excepting
party must take one of four possible actions
or sets of actions contenporaneously with the
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filing of the exceptions: (1) order the
transcript, nmake an agreenent for paynent,
and file a certificate of conpliance that
these two acts have been acconplished; (2)
certify that no transcript is necessary; (3)
file an agreed statenent of facts; or (4)
file an affidavit of indigency and notion
that the court accept an el ectronic recording
of the proceedings as the transcript. A
cross reference to Rule 1-204 foll ows section

(f).

Section (g) is derived fromcurrent Rule
9-207 f. Language restricting subsection
(g)(2) to pendente lite orders has been
el i m nat ed.

Subsection (h)(1) is derived fromRule
2-541 (i), except the tine for the opposing
party to file exceptions is changed fromfive
days after service of the exceptions to ten
days after filing of the exceptions.

Subsection (h)(2) is derived from
current Rule 9-207 g(2). The provision
concerning witten proffers of evidence if
the transcript cannot be conpleted in tine
for the hearing has been elim nated.
Instead, if the parties cannot agree to an
extension of tine or a statement of facts,
the court may either use the electronic
recording in lieu of the transcript or
conti nue the hearing.

Section (i) is derived fromRule 2-541
(i)-

Leqgi sl ati ve Note:

The Fami | y/ Domestic Subcomm ttee
suggests that the Legislature study two areas
of concern: (1) the inmmediate entry of orders
based on the master’s recomendation in cases
ot her than those where extraordi nary
circunstances are found to exist and (2) the
power of masters to effectuate arrests. The
Subcomm ttee believes that action in these
areas cannot be taken by rule and that the
appropriate nmechani smfor any change in these
areas would be by l|egislation or possibly by
a Constitutional anmendnent.
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Policy Issues for the full Rules Committee:

In the InterimPolicy, four topics were
specifically recormmended to the Rules
Committee for its consideration: the
i medi ate effect of a naster’s
reconmendati on, review on the record, a time
[imt on nmotions for reconsideration, and the
wai ver of exceptions in advance by the
parties. These topics correspond to
Recommendati on Nos. 10, 11, 13, and 14,
respectively, in the August 12, 1998 Report
of the Ad Hoc Conmttee to Study the Master
System Except for changes that have been
i ncorporated into proposed revi sed Rul e 9-207
and matters set out in the Legislative Note,
above, the Fam |y/ Domestic Subconm ttee nakes
no recomendati ons on these issues and
requests that the full Commttee nake a
policy determ nati on on each.

Ms. (gl etree explained that the Honorabl e Robert M Bell,
Chi ef Judge of the Court of Appeals, had issued an interimpolicy
statenent which required that certain aspects of the origina
Rul e had to be changed. The Subconmttee and the consultants
went through the Rule to nmake the necessary changes.

Section (a) covers the matters referred to a master as of
course. These include pendente lite custody and visitation and
contenpt proceedings as long as no possibility of incarceration
exists. Masters cannot hear crimnal contenpt cases because
incarceration is always a possibility in those cases. Subsection
(H) has been anended to indicate that masters can hear civil
contenpt cases, if incarceration has not been requested. This is
the rul e unl ess the case managenent plan of the county provides
otherwi se. Master Raumsaid that yesterday the Court of Appeals
deci ded the case of Dorsey and Graft v. Maryland, Nos. 112 and

113, Septenber Term 1997 in which the Court held that a
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defendant in a constructive crimnal contenpt case has a right to
ajury trial.

Judge Al bert Matricciani commented that the proposed Rul e
coul d cause problens for the Famly Division of Baltinore City
whi ch has two full-time masters who hear child support cases two
to three times a week. The cases are brought by the O fice of
Child Support Enforcenment as well as by individuals. Mst of the
litigants will not waive the possibility of incarceration, so
this will | eave an enornous casel oad whi ch cannot be heard by a
master. Judge Cawood renmarked that subsection (H does not apply
to cases with nonetary issues. Master Raum poi nted out that
subsection (a)(1)(K) is a Acatchall@ provision which allows for a
mechani smto individual counties needing an exception to
denonstrate to the Court of Appeals in the county’s case
managenent plan the need for broader jurisdiction of masters to
hear cases.

The Vi ce Chair asked why subsection (a)(1l)(H) does not apply
to nonetary issues. The |anguage does not indicate this. M.
gl etree replied that her understanding was that the Subcommittee
agreed to separate out other orders, such as visitation and
custody, fromnonetary orders, |eaving roomfor requests in the
case nmanagenent plan to broaden jurisdiction. She agreed that
t he | anguage of subsection (H) does not nake it clear that it
does not apply to nonetary issues. The Vice Chair suggested that
subsection (H) begin as follows: A s]ubject to Rule 9-204, civil
contenpt by reason of nonconpliance with an order or judgnent

relating to custody of or visitation with children,...0. The
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Conmittee agreed by consensus with this suggestion.

Judge Vaughan inquired as to how one knows whet her
i ncarceration should be sought in a civil contenpt matter. M.
gyl etree answered that the Rule requires that someone waive
incarceration. The Vice Chair asked what sanctions are avail able
in a contenpt case besides incarceration or noney. Judge
Matricci ani answered that w thout those two sanctions very little
is left.

The Vi ce Chair suggested that subsection (a)(1)(H be
del eted, but Ms. (gl etree disagreed, explaining that occasionally
there are situations where soneone is requesting that visitation
be stopped or that extra tine be added on to the visitation.
Judge Cawood added that there are cases where a party wants the
judge to tell the other party how to behave. M. Otiz observed
that there are separate pro se petitions for contenpt, and
parties are often willing to waive incarceration. The Vice Chair
guestioned as to why it requires a petition to ask for referral
to a master. Judge Matricciani also inquired as to why the
litigant has to elect this. The Reporter responded that the
Chair of the Rules Commttee had suggested this to focus the
i ssues. Judge Matricciani commented that many pro se litigants
have no idea howto fill out the forns. Judge Cawood suggested
that the | anguage in subsection (a)(1)(H ,which provides that
the petition expressly states that referral to a naster is
requested, could be deleted. M. gl etree added that few
petitioners waive the possibility of incarceration. The Vice

Chair suggested that the follow ng | anguage be del eted from
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subsection (H: A(i) referral to a master is requested and
(ii).0 The Conmttee agreed by consensus to this suggestion.
Ms. (gl etree said that Judge Cawood woul d |i ke to speak
about the nmaster system Judge Cawood told the Commttee that he
had chaired an ad hoc conmttee which studied the nmaster system
in Maryland. The ad hoc conmttee had made a nunber of
suggestions, including some proposed changes to the Rul es of
Procedure. That commttee suggested that a nmaster’s
reconmendati on be an i rmedi ate order. The Honorabl e Robert M
Bel |, Chief Judge of the Court of Appeals, issued an Interim
Policy on Masters as a result of the ad hoc commttee’ s report,
and this is included in the neeting materials for today’s
nmeeting. The ad hoc commttee would like the Rules Committee to
revi ew paragraph 7 of Chief Judge Bell’s report. M. Qgletree
observed that consideration of the issues associated with nmasters
may be invading the province of the legislature. The Rules
Conmittee should | ook at this before any rules are drafted.
Mast er Raum renarked that currently in the Juvenile Rul es,
juvenil e masters’ reconmendations are inplenmented i nmedi ately.
Ms. gl etree responded that there is statutory authority for
this. Master Raumnoted that there is no simlar statute for
ot her kinds of cases. M. Qgletree observed that this is the
reason the Subconmttee did not want to address this issue. The
Vice Chair asked about the meaning of waiver of exceptions.
Judge Cawood expl ai ned that he had nmet a court admnistrator in
Los Angel es who was not a | awyer, master, professor, or Ph.D

There were no exceptions problens with the 20 masters in the



adm nistrator’s jurisdiction, because parties had the right to
wai ve exceptions. |f someone wants a nmaster to hear his or her
case, the person should be able to request one. It is inportant
to spell out that if one agrees to go to a naster, then one
agrees that the naster’s decision has the |legal effect of a
circuit court judge’s decision. Judge Cawood said that he would
like to see the wai ver of exceptions codified, so that the right
to exceptions can be given up without giving up the right to
appeal .

The Reporter pointed out that the Subcommttee’ s concern is
not that it is not a good idea for masters to hear cases, but
rat her where does this go next when a party is dissatisfied with
the nmaster’s determ nation. M. gl etree added that the
Subconm ttee felt that maki ng the decision that the naster’s
judgrment is the final judgnment in a case nmay not be appropriate
by rule. The Reporter observed that this could have the effect
of conferring jurisdiction upon the Court of Special Appeals to
revi ew t he decisions of masters, rather than the decisions of
circuit court judges, and therefore it is appropriate for the
| egislature to consider this. Judge Cawood comment ed t hat
currently two parties can decide to have a nmaster hear the case,
and both parties may be willing to waive exceptions. M. Otiz
expressed the opinion that the wai ver of exceptions should be
aut horized. It would not take away the judge s discretion to
review the master’s decision. Judge Matricciani said that there
are two good reasons to allow the waiver of exceptions. One is

that weal thier parties whose cases are before a naster may not
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want the case in front of a judge, but would want to retain the
right to appeal. The other is that pro se litigants may find the
exceptions process cunbersone and ineffective, and they may not
know how t o except.

M. Johnson asked if people will waive exceptions, and M.
gl etree replied that they will. Master Raum remarked t hat

unl ess the judge holds a hearing de novo, the court is bound by

the first level findings of fact by the naster as long as the
record supports it. Judge MAuliffe conmented that when the
Court of Special Appeals reviews a nmaster’s case on appeal, the
Court assunes that a circuit court judge has already | ooked at
t he case and nmade an independent determ nation. M. Qgletree
added that if the circuit court is to be bound by second | evel
findings of the master, the statute may have to be anended.
Judge Matricciani asked why cases are different if they are tried
before a master. Once the tinme for filing exceptions has
expired, a party may take an appeal. Master Raum renarked that
this happens all the tine.

Del egate Vallari o observed that it may require a
constitutional anmendrment to provide that a decision of a naster
is equivalent to the decision of a judge. Constitutionally,

j udges are appoi nted by the governor or elected by the people.
When a naster makes a recommendation, the circuit court rules on
it. Waiver of exceptions is permssible, but the circuit court
reviews the recommendati on before entering an order. Judge
Cawood sai d that when parties wai ve exceptions, his court does

not review. |If parties do not waive exceptions, they can appeal
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to the Court of Special Appeals. Judge MAuliffe conmented that
under the current Rule, if a party does not except, any errors
are wai ved. Judge Matricciani remarked that the procedure is
acconpl i shed t hrough the back door, and he inquired if it could
be redesigned to be a front door procedure by having the
litigants wai ve the exceptions period up front. M. gl etree
noted that this could be a problemin the Court of Specia
Appeal s. M. Bernhardt questioned as to what woul d be preserved
on appeal. Her concern was that the judge coul d be Asandbagged. (
M. Sykes observed that there is a conceptual problemin
conferring jurisdiction by consent on a factor in a process that
has no jurisdiction. The Reporter remarked that the Subconmttee
had agreed with this. The Vice Chair noted that in the federal
system a party can opt for a trial by magistrate, waiving the
exercise of judicial power. Mster Raum said that Congress can
create jurisdiction. The Vice Chair questioned whether the
Maryl and Constitution prohibits masters from being judicia
officers. M. Qgletree replied in the affirmative. Judge Dryden
conmented that if the parties agree, the naster’s recomendati on
is in effect unless the judge changes it. Judge Cawood renarked
that the ad hoc conmttee had suggested that the order of a
mast er take i mmedi ate effect unless stayed by the naster or a
judge. He said that it bothers himthat in the western United
States, a master’s decision has the effect of a trial court
decision, and it does not require a constitutional anmendnment to
effectuate this. Pro se exceptions are often delay tactics.

This entire issue needs to be carefully considered. The naster
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systemis working well, and it seens that attenpts to beat it
down are being nmade, instead of attenpts to inprove it.

Ms. gl etree commented that she had no problemstarting with
the Maryl and Constitution and tracing the del egati on of power to
the Rules. It is a mamoth project, however. Judge Matricci ani
poi nted out that subsection (g)(2) of proposed revised Rule 9-207
pertains to i mediate orders of masters. |If litigants agree to
this procedure up front, this principle could be applied to al
masters’ cases. Master Raumnoted that the Rule does not violate

the principles of the case Stach v. Stach, 83 Mi. App. 36 (1990).

Judge Cawood expressed the view that the issues discussed today
shoul d be | ooked into, even if it is a big undertaking. It is
inmportant to find out if extending the nmasters’ powers can be
acconplished by rule, statute, or constitutional amendnent.

Judge McAuliffe commented that if the parties knew in advance
that the waiver of filing exceptions is the waiver of the right
to appeal, it could affect the willingness of people to sign the
wai ver. Judge Cawood responded that it would affect the

wi | i ngness of sone people, but sone would still sign. M. Bowen
asked if there was a notion on the floor. M. Qyletree replied
that the Subcomm ttee had no notion, but it wanted to raise the

i ssue before the Rules Conmttee. The Vice Chair inquired

whet her subsection (a)(2), which provides that upon agreenent of
the parties, the court may refer a matter that is not triable of
right before a jury to a naster, is only applicable to the
donestic area. M. (gletree responded that in the donmestic area,

there are two purposes to agreeing to a naster. One is the
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saving of tinme, and the other is that the hearing is held before
a person who deals with these matters every day. The Vice Chair
asked if cases other than in the donestic arena are heard under
this provision. M. Qyletree replied in the negative, noting
that in the donmestic area only custody, support, and visitation

i ssues are heard by the master. Marital property cases go to the
circuit court.

The Vice Chair questioned as to whether the parties could
agree that a collection case should be heard by a nmaster. Master
Raum responded that the case could be referred pursuant to Rule
2-541. The Vice Chair pointed out that the Rule allows the
notion of one of the parties, but if the other party objects, the
case mght not go before the master. Even if both parties agree,
the case still may not go before a master. The Reporter added
that under Rule 2-541, even if both parties object, any matter
that is not triable of right before a jury could be heard by a
master. Master Raum commented that there are not too many
referrals pursuant to Rule 2-541. The Vice Chair renmarked that
the Trial Subconmttee nay wi sh to consider whether the
requi rement of agreement of the parties should be added to Rule
2-541.

Judge Cawood reiterated that sone changes shoul d be nade,
including the i mMmedi ate effect of a naster’s recomendati on and a
reconsideration of the tinme limts. A question was raised in the

case of Domi ngues v. Johnson, 323 Mi. 486 (1991) concerning

review on the record. Many states permt by rule review on the

record. The review ng court does not apply its individua
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judgment, but relies on the nmaster’s findings. The ad hoc
conmttee endorsed this, also. The Vice Chair pointed out that
al t hough subsection (h)(1) provides that at the hearing on
exceptions, the exceptions shall be decided on the evidence
presented to the nmaster, case |aw holds that the court nust nake
an i ndependent conclusion. Judge Cawood asked if this is
mandat ed constitutionally. M. Qgletree noted that in the
western states, masters may be judicial officers, but clearly
this is not the situation in Maryland, so these states cannot be
used as a nodel. The |aw cannot give final effect to a decision
of a person who is not a judicial officer. Judge Cawood remarked
that the supposition is that this is effected by the
constitutions of the western states. M. Qgletree said that she
was not sure. Judge Cawood stated that it is inmportant to

det ermi ne whet her the change can be nmade by rule, by the

| egi sl ature, or by a constitutional amendnent.

M. Klein inquired as to whether the Rules Conmttee could
contact its counterparts in the western states to find out if
masters are considered to be judicial officers. Thi s coul d
provi de sone anmunition to argue for a change in the Maryl and
system M. Bernhardt told the Commttee that a nationw de
search on the issue of masters and their powers had been
conducted. Traditionally, nasters are viewed as non-judicial,
mnisterial officers, unless a state has expressly included them
inits constitution as judicial officers. She felt that it does
not | ook promsing to give judicial power to masters w thout a

constitutional anmendrment in Maryl and.
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Ms. gl etree noted that section (b) is derived fromthe
current Rule. Master Raum pointed out that there is a problem
with subsection (c)(1). The Subconmttee di scussed whether to
begin the sentence with Athe clerk,(@ Athe court,@ or Athe master.(
Ms. (gl etree suggested that the sentence begin as follows: AThe
notice shall state....(@. Judge Cawood proposed that subsection
(c)(1) read as follows: AA witten notice setting the tinme and
pl ace for the hearing shall be sent to all parties.@ The
Conm ttee agreed by consensus to this change.

Turning to section (d), Ms. (gletree said that the
Reporter’s note to subsection (d)(1) states that the Subcommttee
is concerned that the three-day time period for the naster’s
recomendation is too short. The question is howlong it shoul d
be wi thout unduly prol onging the proceedi ngs. There has been
sone sentinent for a 10-day time period, although in the past the
Rul es Conmmittee has expressed the viewthat this is too |ong.
The Vice Chair inquired if all masters are conplying with the
three-day provision. M. Qgletree answered that not all nasters
are conplying. The Vice Chair then asked what the sanction is
for non-conpliance, and Judge Cawood responded that there is no
sanction. The Vice Chair commented that it is inmportant to
encourage qui ck resolution of the cases, and a change fromthree
to 10 days may | ead to nore non-conpli ance.

The Reporter pointed out that Master Steven Salant from
Mont gonery County has stated that when there are conplicated
property issues, three days to finalize the recommendations is

not sufficient. M. Qgletree remarked that three days is not
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unreasonabl e for nost cases, but if all of the issues pertaining
to the use, possession, and valuation of property are to be
determ ned in a detail ed opinion, three days may be insufficient.
Masters decide different issues in different counties. |If there
are no property issues, a nmaster can do a reconmendation in three
days. The Subconmittee did not want to put in atime limt
whi ch no one can neet. The concern is building in delay if the
time limt is |lengthened. Master Raum observed that the
appropriate time limt depends on when the decision is rendered.
If it is not rendered on the record, then the master will have to
i ssue a conplete opinion |ater

Ms. Ogletree stated that the argunent has been nade that it
is not possible to conply with the current deadlines. Judge
McAul i ffe suggested that the tine [imt to issue the naster’s
recommendat i ons shoul d be changed fromthree days to 10 days.
The Committee agreed by consensus to this suggestion.

Turning to subsection (d)(2), Ms. Qgletree expl ai ned that
this is a new provision. |If the master shoul d nmake a
mat hematical error, this allows himor her to sua sponte change
the cal culations without requiring a party to file exceptions.
Judge Cawood added that this procedure is in lieu of a notion for
reconsi deration, which could be used to delay the process. The
suppl ementary report provides a way for the master to correct a
mat hematical error, a kind of Ahousekeepi ngl neasure. M.
Johnson poi nted out that subsection (d)(2) provides that a party
may file exceptions in accordance with section (e), which allows

atine period of 10 days to file exceptions. M. Qyletree said
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that if the naster corrects a mstake, the losing party has 10
days to file exceptions to anything newin the corrected report.
M. Johnson expressed the viewthat it is backwards to have
exceptions to the suppl enental report before the Rule provides
for exceptions. The Reporter responded that it is better to tie
subsection (d)(2) to section (e). Master Raumnoted that the
suppl erent al change may obvi ate the need for exceptions or affect
the rights of a party who did not intend to file exceptions to
the original report.

The Vice Chair commented that she envisions an increase in
t he nunber of exceptions because of the two-1layer process. M.
gl etree remarked that it is not a problemto limt the tinme
period to file exceptions after the original report or to state
that the purpose of subsection (d)(2) is to correct obvious
errors only. The Vice Chair said that this is simlar to a
clerical mstake. M. Sykes noted that the second sentence of
subsection (d)(2) indicates that this neans nore than a clerica
error. Master Raum hypot hesi zed that the master’s report
provi des for $50 a week, when the amount should be $500, and the
party is not happy about the revised $500 amount. M. Johnson
guestioned as to why 10 days are needed to except to new
conputations by the master. M. gl etree said that she had sone
concerns about the $50 to $500 exanple. If $500 is the correct
amount, but a party would like it to be $450, the party should
have the right to file exceptions.

The Reporter said that Rule 4-345 (b) allows the court to

Acorrect an evident m stake,( and questioned whether this
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| anguage coul d be used. Judge MAuliffe noted that the m stake
could be that the report states that visitation is every weekend,
but it should have stated every other weekend. Master Raum
responded that as a matter of course, there could be a notion for
reconsi deration, and another report could be issued. The
Reporter pointed out that the intent of subsection (d)(2) is that
masters should not have to rewite their reports when there is a
mat hematical error. M. gl etree added that the nmaster should be
able to correct the error without it being necessary for the
circuit court to reviewthe matter.

The Vice Chair suggested that the word Arecommendati on@ be
changed to the word Amatters,( so that the second sentence of
subsection (d)(2) would read as follows: AA party may file
exceptions to new matters contained in the suppl enentary report
in accordance with section (e) of this Rule.i M. Sykes observed
that this would Iimt the new exceptions to changes in the
original report and reconmendati ons effected by the suppl enentary
report. The Comm ttee approved the Vice Chair’s suggestion by
consensus. M. Johnson noted that the Juvenile Rules use certain
term nol ogy, and there should be some synmetry in the term nol ogy
bet ween Rul e 9-207 and the Juvenile Rules. M. gl etree added
that this is true for Rule 2-541, also.

Turning to section (e), Ms. (gletree said that the
Subconm ttee | ooked at the time limt for filing exceptions. The
Vice Chair pointed out that the 10-day period runs fromthe
filing of the first exceptions. She inquired if this should be

changed to conformto other rules which key tine periods fromthe



date of service of papers. |If the period is timed fromthe date
the court enters the order, the extra three days for service by
mail is not available. M. Qgletree suggested that there be a
conprom se in the nunber of days, |onger than five, but not as
long as 13. The Vice Chair renmarked that to find out the date of
filing, one would have to call the court, but using a date of
service, one would only have to | ook at the date the paper was
served. She suggested that the first sentence of section (e)
begin as follows: AWthin ten days after reconmendations are

pl aced on the record or served pursuant to section (d) of this
Rule...@. This neans that tinme is counted fromthe date the
recommendati ons were placed in the mail box.

Judge Cawood poi nted out that under Rule 1-203 (a), Tine, if
the tine period is nore than seven days, internedi ate Saturdays,
Sundays, and holidays are counted, but if the tinme period is |less
t han seven days, Saturdays, Sundays, and hol i days are not
counted. He suggested that the period remain at 10 days. The
Vice Chair expressed the view that the tinme period should be
keyed fromservice, the date the clerk, court, or naster mailed
the recommendations. M. Kl ein pointed out that section (d)
provides that the report cannot be filed until the parties are
notified. This could happen simnultaneously. Judge MAuliffe
suggested that the word Afil edd be changed to the word Aserved@ in
the first sentence of section (e). The word Afiling@d in the
second sentence woul d be changed to the word Aserving.@ The
Conm ttee agreed by consensus to these changes.

Ms. Ogletree drew the Committee’s attention to section (f).
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She said that a nmaster in her county is not informng people that
a transcript nust be ordered at the sane tine exceptions are
filed. Seven out of ten sets of exceptions are being di sm ssed.
Sore indication of this should be built into Rule 9-207, so that
it is parallel to Rule 2-541. The Rule provides that the party
shall either (1) order the transcript, nmake an agreenent for
paynment and file a certificate of conpliance, (2) file a
certification that no transcript is necessary, (3) file an agreed
statenent of facts in lieu of the transcript, or (4) file an
affidavit of indigency and notion requesting that the court
accept an el ectronic recording of the proceedi ngs an the
transcript.

Ms. gl etree commented that there may be no need for a
transcript. The Vice Chair said that if there is a need for a
transcript, it should have to be ordered within ten days. |If an
agreenent is reached twenty or thirty days later, the transcript
shoul d not be mandat ed. Mast er Raum agreed that there shoul d be
a cutoff. The Reporter asked about the repercussions if no
transcript is ordered, and then the parties find that they cannot
agree on a statenent of facts. M. Shipley pointed out that a
transcript has to be ordered and conpleted within 60 days because
subsection (h)(2) provides that a hearing is held within 60 days
after the filing of the exceptions. Changing one tine frame
creates a problemw th respect to other time requirenents.

M. Johnson observed that if a transcript is not avail abl e,
either the parties agree or the court can continue the case. M.

Shipley reiterated that the hearing nust be held within 60 days.

-56-



Ms. (gl etree suggested that in the first sentence of subsection
(h)(2), the word Ahel dé coul d be changed to the word Aschedul ed. (@
M. Johnson said that if the hearing is schedul ed, then
continued, this would cause the sanme problens that have occurred
in juvenile cases. The Vice Chair suggested that the first two
sent ences of subsection (h)(2) be conbined, so that the sentence
woul d provide that a hearing is to be held within 60 days, unless
the parties agree or a transcript cannot be conpleted or the
parties cannot agree to an extension or to a statenent of facts.

Judge Dryden conmented that it is pointless to schedul e
events that are not going to happen. The dates in the Rule
should be realistic. M. Qgletree said that it depends on the
issues. The Vice Chair added that it depends on the
jurisdiction. M. Sykes suggested that an el ectronic recording
be mandated; if the transcript is not ready by the deadline, the
reporter would not be paid. Judge Cawood pointed out that the
judge may have to listen to three or four days of tape
recordings. He said that he does not want to be bound by the 60-
day tinme period and prefers no date. Master Raum countered that
the date acts as a springboard. M. Qgletree stated that it is
necessary to have a date certain. Qherwise, it may never get
schedul ed. The Conmittee deci ded no change was necessary.

After the lunch break, Ms. (gletree drew the Conmttee’s
attention to section (g). She said that the only change fromthe
current rule is the elimnation of |anguage restricting
subsection (g)(2) to pendente lite orders. Judge Cawood noted

that there also may be a need for an escape clause for the rare
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case where custody needs to be turned over right away by the
master prior to any judicial reviewto avoid a situation such as
where soneone nay take a child away. M. Qgletree commented t hat
this may require a statutory change. Judge Cawood suggested that
the | egislature consider this issue. Master Raum remarked that
the | egislature considered this |ast year, and M. Bernhardt
added that it was defeated. The Reporter suggested that in the
case nmanagenent plan, the famly coordinator could flag a case
like this and have it heard by a judge, but Master Raum responded
t hat the probl em cannot always be identified on it face. M.

Otiz said that nost jurisdictions are in line with the case of

Wegmann v. State, 118 MI. App. 317 (1997), aff’'d, 350 Mi. 585
(1998), which holds that the master has no power to hold someone
in custody pending judicial review of a master’s recommendati on.

Judge Vaughan asked what the |egislature could do to take
care of this. Judge Cawood answered that the | aw coul d provide
that the master has jurisdiction when the safety and health of
the child are at issue. The child could be detained. The
Reporter said that there is a legislative note at the end of the
Reporter’s Note whi ch suggests that the | egislature study this.
The Vice Chair stated that both the legislative note and the
m nutes of today’s neeting will reflect this discussion of
increasing the master’s powers in an energency situation when the
safety and health of the child is at issue.

The Vice Chair asked if the hearings in subsections (g)(2)
and (g)(3) are de novo. M. Qgletree replied that they may be.

She added that the hearing could be de novo if the punishnent
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could be incarceration. The nmaster may reconmend that the person
is in contenpt and allows no visitation. The fourth tine this
happens, under certain circunstances, the person could be
incarcerated. The Vice Chair remarked that this should not have
been heard by a naster. Judge Cawood commented that this
dovetails with the letter witten by the Honorabl e O ayton
Geene, Jr., Fifth Grcuit Adm nistrative Judge and County
Adm ni strative Judge for Anne Arundel County, copies of which
letter were distributed at the neeting today. (See Appendix 2.)
Judge Cawood said that nost contenpts are bei ng heard by nasters.
In a substantial mnority, the naster feels the need for
incarceration. |If so, the person is sent to the judge, or taken
to the judge, if the person is in custody. The judge hears the
matter again, wthout rubber-stanping it. The Vice Chair
inquired as to how the person gets counsel. Judge Cawood replied
that the nmaster asks the person if he or she needs counsel.
Judge Dryden added that if there is no chance of incarceration,
the person is not entitled to a Public Defender. Judge Cawood
noted that nost persons do not want an attorney. Master Raum
remarked that the Ofice of the Public Defender does not have
enough noney to represent everyone.

The Vice Chair expressed the viewthat it is a problemwth
the systemwhen the petition states that there will be no
i ncarceration, but the person is then sent up to the circuit
court judge. Judge McAuliffe said that fromthe way subsection
(g)(3) is witten, it appears that it is the exclusive procedure

if contenpt is reconmended. Judge Dryden observed that

-59-



subsection (g)(3) used to nean the judge can confirmthe nmaster’s
deci sion to send soneone to jail. Now, the nmaster cannot send
people to jail, and it is not a useful provision. The Vice Chair
al so noted that the subsection is not appropriate for decisions

i nvol vi ng noney. The Reporter suggested that subsection (g)(3)
be del eted, and the Conmttee agreed by consensus with this
suggesti on.

M. Sykes commented that it is conceivable that there could
be di sruptive conduct before a master, and questi oned whet her the
master could then have the judge initiate contenpt proceedings.
Judge Dryden responded that the nmaster cannot hold the person
where he or she goes to get the judge. Master Raum renarked t hat
the sheriff could arrest the person for disorderly conduct. M.
Sykes conmented that the court could cite the person for
constructive contenpt.

Ms. gl etree said that subsection (h)(1) pertains to the
court deciding exceptions without a hearing. The Conmttee
al ready decided to keep the 60-day time period in subsection
(h)(2).

The Vice Chair drew the Conmttee s attention to section
(i), and she asked how often costs are assessed agai nst anyone.
Ms. Otiz replied that until recently, Baltinore County charged a
fee. Judge Johnson remarked that one pays up front to go to a
master. M. Qgletree added that it depends on whether the master
is a court enployee or an attorney in private practice who al so
serves as a part-tinme nmaster. |f the nmaster is under a grant,

there is no fee. The Reporter pointed out that a pendente |ite
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case before a master nmay involve hundreds of dollars in master’s
fees, because the fee is based on an hourly rate. Master Raum
observed that a filing fee is tacked on, too. The Vice Chair
expressed the viewthat it is not a good idea to force soneone to
use a nmaster, instead of a judge, and have to pay for it. Judge
Johnson noted that indigent people usually are before a judge.
The Vice Chair commented that the nmasters should be part of
the state system Judge Cawood expl ai ned that the history of the
masters is that the original master-exam ners were private.
Prince CGeorge’s County wanted in-house nasters for cases other
t han uncontested divorces, and the fees went to the court. In
sone counties, such as Anne Arundel, mnaster-exam ners hear the
uncontested divorce cases. M. (gletree noted that they are not
masters, but exam ners. Judge Cawood commented that the bar
likes the systemthe way it is and does not want to change it.
| f the proposed Rule is approved, it will dimnish the nmaster
system which is working well. Masters should be able to hear
cases involving incarceration. N nety to 95% of people will not
be incarcerated. M. Bernhardt pointed out that that suggestion
is inconsistent with the interimpolicy of the Court of Appeals,
and the Ofice of the Public Defender does not provide
representation for cases in front of masters. The proposed rule
change is consistent with the interimpolicy. Judge Cawood said
that the interimpolicy is not final. M Qgletree remarked that
when the Court of Appeal s changes the policy, the Rule can be
changed.

Judge McAuliffe conmmrented that under the proposed system
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t he naster makes a bi ndi ng adj udication, once it has been
determ ned there will be no incarceration. This could lead to

doubl e jeopardy problens as in the case of _Swi sher v. Brady, 438

U S 204 (1978). M. Bernhardt said that the role of the Public
Def ender is to provide counsel in incarceration cases only.
Judge McAuliffe noted that the nasters filter out the non-
incarceration cases. The Vice Chair observed that if
incarceration is not nentioned in the petition for contenpt, the
word will get out that if it is requested, the case goes to a
judge. The Reporter pointed out that new | anguage i s being
proposed in Rule 15-206 whi ch woul d provide that the order and
petition in a constructive civil contenpt case would state
whet her incarceration to conpel conpliance is being sought. |If
it is not sought and the action is for support enforcenent, the
order may direct or the petition may request referral to a
master. Ms. Bernhardt noted that there is no Public Defender to
represent soneone in a settlement conference.

Judge Cawood reiterated his concern that too nmany cases will
go to the circuit court judges. The Reporter suggested that a
prehearing conference could be held 10 busi ness days before the
hearing date. |If the matter is not resolved at the prehearing
conf erence and soneone needs a Public Defender, one could be
requested after the conference. M. Otiz remarked that it is a
matter of resource nmanagenent. A conference can be set and the
hearing date deferred. Judge Cawood said that he had asked the
Subcommttee to have the Rule set a date for a conference, then a

date for the contenpt hearing. |If the person did not appear for
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t he conference, a bench warrant could be issued. He agreed with
Ms. Otiz's suggestion to change the Rule. Judge MAuliffe

poi nted out that the Public Defender would not be attending the
prelimnary conference. M. Bernhardt added that the conference
is merely for screening purposes.

Judge Cawood suggested that the phrase in subsection (c)(1)
of Rul e 15-206 concerni ng whether incarceration is requested
shoul d be del eted, because the State’s Attorney will probably
request it routinely. M. Qgletree renmarked that sone people do
not want incarceration. They may only be seeking to have
paynments cone through the Ofice of Support Enforcenment. The
Reporter added that it nmay be a visitation dispute in which the
non- cust odi al parent does not want the child s custodial parent
to be incarcerated. The Vice Chair asked how the second sentence
of subsection (c)(1) works with the provisions in Rule 9-207
concerning the types of cases that the master can hear. She
suggested that the | anguage in the second sentence of subsection
(c)(1) should be A.. and the action is not one for support...{.

The Reporter said that the entire Rule will be restructured,
and drafted to be applicable in counties that do not have nasters
as well as those that do have nmasters. M. Qyletree stated that
the Subconmittee will look at it again.

The Vi ce Chair adjourned the neeting.
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